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CHINA PATENTS & TRADEMARKS NO.1, 2021

Patent Law of the People’s
Republic of China

(Adopted at the 4™ Session of the Standing Committee
of the Sixth National People’s Congress on 12 March 1984.
Amended in accordance with the Decision of the Standing
Committee of the Seventh National People’ s Congress on
Amending the Patent Law of the People’s Republic of Chi-
na at its 27" Session on 4 September1992. Amended for the
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na adopted at its 17" Session on 25 August 2000. Amended
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Chapter I. General Provisions

Article 1 This Law is enacted for the purpose of protect-
ing the legitimate rights and interests of patentees, encour-
aging invention-creation, promoting the application of inven-
tion - creation, enhancing innovation capability, promoting
the advancement of science and technology and the eco-
nomic and social development.

Article 2 For the purposes of this Law, invention - cre-
ations mean inventions, utility models and designs. “Inven-
tions” mean new technical solutions proposed for a prod-
uct, a process or the improvement thereof.

“Utility models” mean new technical solutions pro-
posed for the shape and structure of a product, or the com-
bination thereof, which are fit for practical use.

“Designs” mean, with respect to the entirety or a part
of a product, new designs of the shape, pattern, or the com-
bination thereof, or the combination of the color with shape
and pattern, which are rich in an aesthetic appeal and are
fit for industrial application.

Article 3 The Patent Administration Department under
the State Council shall be responsible for the administration
of patent-related work nationwide. It shall accept and exam-
ine patent applications in a uniform way and grant patent
rights in accordance with law.

The departments in charge of patent-related work of
the people’ s governments of provinces, autonomous re-
gions and municipalities directly under the Central Govern-
ment shall be responsible for patent administration within
their respective administrative areas.

Article 4 Where an invention-creation for the patent of
which an application is filed involves national security or oth-
er major interests of the State and confidentiality needs to
be maintained, the application shall be handled in accor-
dance with the relevant regulations of the State.

Article 5 Patent rights shall not be granted for invention-
creations that violate the law or social ethics, or harm public
interests.

Patent rights shall not be granted for inventions that are
accomplished by relying on genetic resources which are
obtained or used in violation of the provisions of laws and
administrative regulations.

Article 6 An invention-creation, made by a person in ex-
ecution of the tasks of the entity to which he belongs, or
made by him mainly by using the material and technical
means of the entity is a service invention-creation. For a ser-
vice invention - creation, the right to apply for a patent be-
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longs to the entity. After the application is approved, the en-
tity shall be the patentee. The entity may according to law
dispose of its right to apply for a patent and the patent right
of its service invention-creation to promote the implementa-
tion and use of the relevant invention-creation.

For a non-service invention-creation, the right to apply
for a patent belongs to the inventor or creator. After the ap-
plication is approved, the inventor or creator shall be the
patentee.

In respect of an invention-creation made by a person
using the material and technical means of an entity to which
he belongs, where the entity and the inventor or creator
have entered into a contract in which the right to apply for
and own a patent is provided for, such a provision shall ap-
ply.

Article 7 No entity or individual shall prevent the inven-
tor or creator from filing an application for a patent for a non-
service invention-creation.

Article 8 For an invention-creation jointly made by two
or more entities or individuals, or made by an entity or indi-
vidual in execution of a commission given to it or him by an-
other entity or individual, the right to apply for a patent be-
longs, unless otherwise agreed upon, to the entity or individ-
ual that made, or to the entities or individuals that jointly
made, the invention - creation. After the application is ap-
proved, the entity or individual that applied for it shall be the
patentee.

Article 9 For any identical invention-creation, only one
patent right shall be granted. However, with respect to the
application for a utility model patent and invention patent for
the identical invention-creation filed by the same applicant
on the same day, the invention patent may be granted if this
utility model patent right obtained first is still in force, and
the applicant declares to abandon the granted utility model
patent.

Where two or more applicants file applications for pat-
ent for the identical invention-creation, the patent right shall
be granted to the applicant whose application was filed first.

Article 10 The right to apply for a patent and the patent
right itself may be assigned.

Any assignment, by a Chinese entity or individual, of
the right to apply for a patent, or of the patent right, to a for-
eigner, foreign enterprise or other foreign organizations,
shall be done by going through the formalities under the re-
lated laws and administrative regulations.

Where the right to apply for a patent or the patent right
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is assigned, the parties shall conclude a written contract
and register it with the Patent Administration Department un-
der the State Council. The Patent Administration Depart-
ment under the State Council shall announce the registra-
tion. The assignment shall take effect as of the date of regis-
tration.

Article 11 After the grant of the patent right for an inven-
tion or utility model, except where otherwise provided for in
this Law, no entity or individual may, without the permission
of the patentee, exploit the patent, that is, make, use, offer
to sell, sell or import the patented product, or use the pat-
ented process, and use, offer to sell, sell or import the prod-
uct directly obtained by the patented process, for produc-
tion or business purposes.

After the grant of the patent right for a design, no entity
or individual may, without the permission of the patentee,
exploit the patent, that is, make, offer to sell, sell or import
the product incorporating its or his patented design, for pro-
duction or business purposes.

Article 12 Any entity or individual exploiting the patent
of another shall conclude with the patentee a license con-
tract for exploitation and pay the patentee a fee for the ex-
ploitation of the patent. The licensee has no right to autho-
rize any entity or individual, other than that referred to in the
contract for exploitation, to exploit the patent.

Article 13 After the publication of the application for a
patent for invention, the applicant may require the entity or
individual exploiting the invention to pay an appropriate fee.

Article 14 If the co-owners of a right to apply for patent
or a patent right have an agreement on the exercise of the
right, the agreement shall apply. If there is no such agree-
ment, any co-owner may independently exploit or license
others to exploit the patent through ordinary licenses; any
royalties obtained from licensing others to exploit the patent
shall be distributed amongst all the co-owners.

Except for the circumstance provided for in the above
paragraph, the exercise of a jointly-owned right to apply for
patent or a patent right shall be consented by all co-owners.

Article 15 The entity that is granted a patent right shall
award to the inventor or creator of a service invention — cre-
ation a reward and, upon exploitation of the patented inven-
tion-creation, shall pay the inventor or creator a reasonable
remuneration based on the extent of spreading and applica-
tion and the economic benefits yielded.

The State encourages the entity that is granted a pat-
ent right to implement property right incentives by means of
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offering equities, options, dividend, etc. to allow inventors
or creators to have a reasonable share of the benefit from
the innovation.

Article 16 The inventor or designer has the right to be
named as such in the patent document.

The patentee has the right to affix a patent indication
on the patented product or on the packing of that product.

Article 17 Where any foreigner, foreign enterprise or
other foreign organization having no habitual residence or
business office in China files an application for a patent in
China, the application shall be treated under this Law in ac-
cordance with any agreement concluded between the
country to which the applicant belongs and China, or in ac-
cordance with any international treaty to which both coun-
tries are parties, or on the basis of the principle of reci-
procity.

Article 18 Where any foreigner, foreign enterprise or
other foreign organization having no habitual residence or
business office in China applies for a patent, or has other
patent matters to attend to, in China, he or it shall appoint a
legally incorporated patent agency to act on his or its be-
half.

Where any Chinese entity or individual applies for a pat-
ent or has other patent matters to attend to in the country, it
or he may appoint any legally incorporated patent agency
to act as its or his agent.

The patent agency shall comply with the provisions of
laws and administrative regulations, and handle patent ap-
plications and other patent matters according to the instruc-
tions of its clients. In respect of the contents of its clients’ in-
ventions - creations, except for those that have been pub-
lished or announced, the agency shall bear the responsibili-
ty of keeping them confidential. The administrative regula-
tions governing the patent agency shall be formulated by
the State Council.

Article 19 Any entity or individual intending to file an ap-
plication for a patent in a foreign country for an invention-
creation made in China shall apply in advance for a confi-
dentiality examination conducted by the Patent Administra-
tion Department under the State Council. The procedures
and duration regarding the confidentiality examination shall
be enforced in accordance with the regulations of the State
Council.

Any Chinese entity or individual may file an internation-
al application for patent in accordance with any internation-
al treaty concerned to which China is a party. The applicant
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filing an international application for patent shall comply
with the provisions of the preceding paragraph.

The Patent Administration Department under the State
Council shall handle any international application for patent
in accordance with the international treaty concerned to
which China is a party, this Law and the relevant regula-
tions of the State Council.

Any foreign patent application that violates the provi-
sion of the first paragraph of this Article will not be granted
a patent right if the patent is applied for in China.

Article 20 The principle of honesty and good faith shall
be followed in applying for patents and exercising patent
rights. The patent rights shall not be abused to harm public
interests or the legitimate rights and interests of any other
person.

Any abuse of patent right, or exclusion or restriction of
competition that constitutes a monopolistic act shall be
dealt with according to the Anti-Monopoly Law of the Peo-
ple’s Republic of China.

Article 21 The Patent Administration Department under
the State Council shall handle any patent application and
patent-related request according to law and in conformity
with the requirements for being objective, fair, correct and
timely.

The Patent Administration Department under the State
Council shall strengthen the building of a public service sys-
tem for patent information; release patent information in a
complete, accurate and timely manner; provide basic pat-
ent data; publish patent gazette on a regular basis; and pro-
mote the dissemination and utilization of patent information.

Until the publication or announcement of the applica-
tion for a patent, staff members of the Patent Administration
Department under the State Council and other persons in-
volved have the duty to keep its contents secret.

Chapter Il. Conditions for
the Grant of Patent Rights

Article 22 Any invention or utility model for which patent
right may be granted must possess novelty, inventiveness
and practical applicability.

Novelty means that the invention or utility model shall
neither belong to the prior art, nor has any entity or individu-
al previously filed before the date of filing with the Patent
Administration Department under the State Council an appli-
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cation which described the identical invention or utility mod-
el and was recorded in patent application documents or
other gazetted patent documents published after the said
date of filing.

“Inventiveness” means that, as compared with the pri-
or art, the invention has prominent substantive features and
represents a notable progress and that the utility model has
substantive features and represents progress.

Practical applicability means that the invention or utility
model can be made or used and can produce effective re-
sults.

The “prior art” mentioned in this Law refers to any tech-
nology known to the public before the filing date of the pat-
ent application in China and abroad.

Article 23 Any design for which patent right may be
granted shall not belong to a prior design; nor has any enti-
ty or individual previously filed before the date of filing with
the Patent Administration Department under the State Coun-
cil an application relating to an identical design which was
presented in patent documents published after the said
date of filing.

The design for which a patent right may be granted
shall be substantially different from prior designs or a com-
bination of the features of prior designs.

Any design for which a patent right may be granted
must not be in conflict with any prior legal rights obtained
by any other person before the date of filing.

The prior design mentioned in this Law means any de-
sign known to the public before the filing date of the patent
application in China and abroad.

Article 24 An invention-creation for which a patent is ap-
plied does not lose its novelty where, within six months be-
fore the date of filing, one of the following events occurred:

(I) where it was disclosed for the first time for the pur-
pose of public interest when a state emergency or an ex-
traordinary situation occurs in the country;

(2) where it was first exhibited at an international exhibi-
tion sponsored or recognized by the Chinese Government;

(3) where it was first made public at a prescribed aca-
demic or technological meeting;

(4) where it was disclosed by any person without the
consent of the applicant.

Article 25 For any of the following, no patent right shall
be granted:

(1) scientific discoveries;

(2) rules and methods for mental activities;

| STATUTES & RULES | 85

(3) methods for the diagnosis or for the treatment of dis-
eases;

(4) animal and plant varieties;

(5) nuclear transformation and substances obtained by
means of nuclear transformation.

(6) two dimensional designs of images, colors or com-
binations of the two that mainly serve as indicators.

For processes used in producing products referred to
in items (4) of the preceding paragraph, patent right may
be granted in accordance with the provisions of this Law.

Chapter lll. Application for Patents

Article 26 Where an application for a patent for inven-
tion or utility model is filed, a request, a description and its
abstract, and claims shall be submitted.

The request shall state the title of the invention or utility
model, the name of the inventor, the name and address of
the applicant and other related matters.

The description shall set forth the invention or utility
model in a manner sufficiently clear and complete so as to
enable a person skilled in the relevant field of technology to
carry it out; where necessary, drawings are required. The
abstract shall state briefly the main technical points of the in-
vention or utility model.

The claims shall be supported by the description and
shall clearly and briefly specify the scope of the patent pro-
tection claimed.

An applicant who files an application for patent for an
invention - creation completed on the basis of genetic re-
sources shall indicate, in the patent application documents,
the direct and original source of the genetic resources; the
applicant who is unable to indicate the original source of
the genetic resource shall explain the reason.

Article 27 Where an application for a patent for design
is filed, a request, drawings or photographs of the design,
or a brief explanation of the design shall be submitted.

The drawings or photographs submitted by the appli-
cant should clearly indicate the design for which patent pro-
tected is sought.

Article 28 The date on which the Patent Administration
Department under the State Council receives the applica-
tion shall be the date of filing. If the application is sent by
mail, the date of mailing indicated by the postmark shall be
the date of filing.

Article 29 Where, within twelve months from the date on
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which any applicant first filed in a foreign country an appli-
cation for a patent for invention or utility model, or within six
months from the date on which any applicant first filed in a
foreign country an application for a patent for design, he or
it files in China an application for a patent for the same sub-
ject matter, he or it may, in accordance with any agreement
concluded between the said foreign country and China, or
in accordance with any international treaty to which both
countries are parties, or on the basis of the principle of mu-
tual recognition of the right of priority, enjoy a right of pri-
ority.

Where, within twelve months from the date on which
any applicant first filed in China an application for a patent
for invention or utility model, or within six months from the
date on which any applicant first filed in China an applica-
tion for a patent for design, he or it files with the Patent Ad-
ministration Department under the State Council an applica-
tion for a patent for the same subject matter, he or it may en-
joy a right of priority.

Article 30 Any applicant who claims the right of priority
for an invention or a utility model application shall make a
written declaration when the application is filed and, sub-
mit, within sixteen months from the date when the applica-
tion was first filed, a copy of the patent application docu-
ment which was first filed.

Any applicant who claims the right of priority for a de-
sign application shall make a written declaration when the
application is filed, and submit, within three months, a copy
of the patent application document which was first filed.

If the applicant fails to make the written declaration or
to meet the time limit for submitting the patent application
document, the claim to the right of priority shall be deemed
not to have been made.

Article 31 An application for a patent for invention or util-
ity model shall be limited to one invention or utility model.
Two or more inventions or utility models belonging to a sin-
gle general inventive concept may be filed as one applica-
tion.

For one design, only one application shall be filed for
the patent for design. Two or more similar designs incorpo-
rated in one product, or two or more designs incorporated
in the products of one category and sold or used in sets
may be submitted together in one application.

Article 32 An applicant may withdraw his or its applica-
tion for a patent at any time before the patent right is grant-
ed.
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Article 33 An applicant may amend his or its applica-
tion for a patent, but the amendment to the application for a
patent for invention or utility model may not go beyond the
scope of the disclosure contained in the initial description
and claims, and the amendment to the application for a pat-
ent for design may not go beyond the scope of the disclo-
sure as shown in the initial drawings or photographs.

Chapter IV. Examination and
Approval of Patent Applications

Article 34 Where, after receiving an application for a
patent for invention, the Patent Administration Department
under the State Council, upon preliminary examination,
finds the application to be in conformity with the require-
ments of this Law, it shall publish the application promptly
after the expiration of eighteen months from the date of fil-
ing. Upon the request of the applicant, the Patent Adminis-
tration Department under the State Council may publish the
application earlier.

Article 35 Upon the request of the applicant for a pat-
ent for invention, made at any time within three years from
the date of filing, the Patent Administration Department un-
der the State Council will proceed to examine the applica-
tion as to its substance. If, without any justified reason, the
applicant fails to meet the time limit for requesting examina-
tion as to substance, the application shall be deemed to
have been withdrawn.

The Patent Administration Department under the State
Council may, on its own initiative, proceed to examine any
application for a patent for invention as to its substance
when it deems necessary.

Article 36 When the applicant for a patent for invention
requests examination as to substance, he or it shall furnish
pre-filing date reference materials concerning the invention.

For an application for a patent for invention that has
been already filed in a foreign country, the Patent Adminis-
tration Department under the State Council may ask the ap-
plicant to furnish within a specified time limit documents
concerning any search made for the purpose of examining
that application, or concerning the results of any examina-
tion made, in that country. If, at the expiration of the speci-
fied time limit, without any justified reason, the said docu-
ments are not furnished, the application shall be deemed to
have been withdrawn.

Article 37 Where the Patent Administration Department
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under the State Council, after it has made the examination
as to substance of the application for a patent for invention,
finds that the application is not in conformity with the provi-
sions of this Law, it shall notify the applicant and request
him or it to submit, within a specified time limit, his or its ob-
servations or to amend the application. If, without any justi-
fied reason, the time limit for making response is not met,
the application shall be deemed to have been withdrawn.

Article 38 Where, after the applicant has made the ob-
servations or amendments, the Patent Administration De-
partment under the State Council finds that the application
for a patent for invention is still not in conformity with the pro-
visions of this Law, the application shall be rejected.

Article 39 Where it is found after examination as to sub-
stance that there is no cause for rejection of the application
for a patent for invention, the Patent Administration Depart-
ment under the State Council shall make a decision to grant
the patent right for invention, issue the certificate of patent
for invention, and register and announce it. The patent right
for invention shall take effect as of the date of the announce-
ment.

Article 40 Where it is found after preliminary examina-
tion that there is no cause for rejection of the application for
a patent for utility model or design, the Patent Administra-
tion Department under the State Council shall make a deci-
sion to grant the patent right for utility model or the patent
right for design, issue the relevant patent certificate, and
register and announce it. The patent right for utility model or
design shall take effect as of the date of the announcement.

Article 41 Where a patent applicant is not satisfied with
the decision of the Patent Administration Department under
the State Council on rejection of application, the applicant
may, within three months from the date of receipt of the noti-
fication, request the Patent Administration Department un-
der the State Council to make a reexamination. The Patent
Administration Department under the State Council, after re-
examination, shall make a decision and notify the applicant
for patent.

Where the applicant for patent is not satisfied with the
decision of the Patent Administration Department under the
State Council, he or it may, within three months from the
date of receipt of the notification, institute legal proceed-
ings in the people’s court.
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Chapter V. Term, Termination and
Invalidation of Patent Rights

Article 42 The duration of patent right for inventions
shall be twenty years, the duration of patent right for utility
models shall be ten years, the duration of patent right for de-
signs shall be fifteen years, counted from the date of filing.

Where an invention patent application is granted after
four years from the date of filing and after three years from
the date of requesting substantive examination, the Patent
Administration Department under the State Council shall,
upon the request of the patentee, award a compensation on
the term of patent for unreasonable delay in granting the
patent for invention, but the compensation on patent term
shall not apply to the unreasonable delay caused by the ap-
plicant.

In order to compensate the time spent on the market-
ing authorization of a new drug, for the patent for invention
related to a new drug of which the authorization for market-
ing in China has been obtained, the Patent Administration
Department under the State Council shall, upon the request
of the patentee, award a compensation on the term of the
patent. The compensated term shall not exceed five years,
and the total effective term of patent right after the market-
ing authorization of the new drug shall not exceed fourteen
years.

Article 43 The patentee shall pay an annual fee begin-
ning with the year in which the patent right was granted.

Article 44 In any of the following cases, the patent right
shall cease before the expiration of its duration:

(1) where an annual fee is not paid as prescribed:;

(2) where the patentee abandons his or its patent right
by a written declaration.

Any cessation of the patent right shall be registered
and announced by the Patent Administration Department
under the State Council.

Article 45 Where, starting from the date of the an-
nouncement of the grant of the patent right by the Patent
Administration Department under the State Council, any en-
tity or individual considers that the grant of the said patent
right is not in conformity with the relevant provisions of this
Law, it or he may request the Patent Administration Depart-
ment under the State Council to declare the patent right in-
valid.

Article 46 The Patent Administration Department under
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the State Council shall examine the request for invalidation
of the patent right promptly, make a decision and notify the
person who made the request and the patentee. The deci-
sion declaring the patent right invalid shall be registered
and announced by the Patent Administration Department
under the State Council.

Where the patentee or the person who made the re-
quest for invalidation is not satisfied with the decision of the
Patent Administration Department under the State Council
declaring the patent right invalid or upholding the patent
right, such party may, within three months from receipt of
the notification of the decision, institute legal proceedings
in the people’ s court. The people’ s court shall notify the
person that is the opponent party of that party in the invali-
dation procedure to appear as a third party in the legal pro-
ceedings.

Article 47 Any patent right which has been declared in-
valid shall be deemed to be non-existent from the begin-
ning.

The decision declaring the patent right invalid shall
have no retroactive effect on any judgement or mediation
decision of patent infringement which has been pro-
nounced and enforced by the people’s court, on any deci-
sion concerning the handling of a dispute over patent in-
fringement which has been complied with or compulsorily
executed, or on any contract of patent license or of assign-
ment of patent right which has been performed prior to the
declaration of the patent right invalid; however, the damage
caused to other persons in bad faith on the part of the pat-
entee shall be compensated.

If, pursuant to the provisions of the preceding para-
graph, the patentee or the assignor of the patent right
makes no repayment of damages for patent infringement,
the fee for the exploitation of the patent or of the price for
the assignment of the patent right, which is obviously con-
trary to the principle of equity, the whole or part of above-
mentioned fees shall be repaid.

Chapter VI. Special Licence for
Patent Exploitation

Article 48 The Patent Administration Department under
the State Council, and the patent administration depart-
ments under local people’s governments shall, in conjunc-
tion with relevant departments at the same level, take mea-
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sures to strengthen patent public service and promote the
exploitation and utilization of patents.

Article 49 Where any patent for invention, belonging to
any state-owned enterprise or institution, is of great signifi-
cance to the interest of the State or to the public interest,
the competent departments concerned under the State
Council and the people’s governments of provinces, auton-
omous regions or municipalities directly under the Central
Government may, after reporting to and being approved by
the State Council, decide that the patented invention be pro-
moted and applied within the approved scope, and allow
designated entities to exploit that invention. The exploiting
entity shall, according to the regulations of the State, pay
royalties to the patentee.

Article 50 Where the patentee voluntarily states in writ-
ing to the Patent Administration Department under the State
Council that it or he is willing to grant a license to any entity
or individual to exploit its or his patent, and specifies the
payment method and standard of the royalties for the licens-
ing, the Patent Administration Department under the State
Council shall announce the open licensing of the patent.
Where the open licensing statement is made for a utility
model patent or design patent, a patent evaluation report
shall be provided.

Where the patentee withdraws the open licensing state-
ment, the withdrawal request shall be submitted in writing
and announced by the Patent Administration Department
under the State Council. The announcement of the with-
drawal of an open licensing statement will not affect the va-
lidity of the open license granted prior to the announcement.

Article 51 Any entity or individual intending to exploit
the patent under an open license shall notify in writing the
patentee and pay the royalties according to the announced
payment method and standard of the royalties to obtain the
license for exploiting the patent.

During the exploitation of an open license, the patent
annuities paid by the patentee shall be reduced or waived
accordingly.

The patentee who implements open licensing may
grant a non-exclusive license after consulting with the li-
censee on the royalties, but shall not grant any exclusive or
sole license for the patent.

Article 52 Any dispute between the interested parties
over the exploitation of an open license shall be settled
through consultation by the parties. Where any party is not
willing to consult or where the consultation fails, he may re-
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quest the Patent Administration Department under the State
Council to mediate or may institute legal proceedings in the
people’s court.

Article 53 In any of the following cases, the Patent Ad-
ministration Department under the State Council may, upon
the application of that entity or individual, grant a compulso-
ry license to exploit the patent for the invention or utility
model.

(1) where the patentee after the expiration of three
years from the date of granting the patent right, and the ex-
piration of four years from the date of filing, does not exploit
the patent or does not sufficiently exploit the patent without
any justified reasons;

(2) where the enforcement of the patent right by the pat-
entee has been legally determined as an act of monopoly,
and adverse effects of the act on competition need to be
eliminated or reduced.

Article 54 Where a national emergency or any extraordi-
nary state of affairs occurs, or where the public interest so
requires, the Patent Administration Department under the
State Council may grant a compulsory license to exploit the
patent for invention or utility model.

Article 55 For the purpose of public health, the Patent
Administration Department under the State Council may
grant a compulsory license to manufacture a drug which
has been granted a patent right in China and to export it to
the countries or regions specified in related international
conventions to which China is a party.

Article 56 Where the invention or utility model for which
the patent right has been granted involves important techni-
cal advance of considerable economic significance in rela-
tion to another invention or utility model for which a patent
right has been granted earlier and the exploitation of the lat-
er invention or utility model depends on the exploitation of
the earlier invention or utility model, the Patent Administra-
tion Department under the State Council may, upon the re-
quest of the later patentee, grant a compulsory license to
exploit the earlier invention or utility model.

Where, according to the preceding paragraph, a com-
pulsory license is granted, the Patent Administration Depart-
ment under the State Council may, upon the request of the
earlier patentee, also grant a compulsory license to exploit
the later invention or utility model.

Article 57 Where the invention-creation covered by the
compulsory license relates to semi-conductor technology,
the exploitation under the compulsory license is limited to
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the use for the purpose of the public interest and under the
circumstances specified in Article 53 (2).

Article 58 Except as otherwise provided for in Article 53
(2) and Article 55 of this Law, the compulsory license is exe-
cuted mainly for the supply of the domestic market.

Article 59 Any entity or individual applying for a compul-
sory license in accordance with the provisions of Article 53
(1) or Article 56 of this Law shall provide proof that it or he
has made requests for a license to the patentee to exploit
the patent on reasonable conditions, but was not licensed
within a reasonable period of time.

Article 60 The decision made by the Patent Administra-
tion Department under the State Council granting a compul-
sory license for exploitation shall be notified promptly to the
patentee concerned, and shall be registered and an-
nounced.

In the decision granting the compulsory license for ex-
ploitation, the scope and duration of the exploitation shall
be specified on the basis of the reasons justifying the grant.
If and when the circumstances which led to such compulso-
ry license cease to exist and are unlikely to reoccur, the Pat-
ent Administration Department under the State Council
may, after review upon the request of the patentee, termi-
nate the compulsory license.

Article 61 Any entity or individual that is granted a com-
pulsory license for exploitation shall not have an exclusive
right to exploit and shall not have the right to authorize ex-
ploitation by any others.

Article 62 The entity or individual that is granted a com-
pulsory license for exploitation shall pay to the patentee a
reasonable exploitation fee or handle the issue of the ex-
ploitation fee in accordance with the relevant provisions of
international conventions to which China is a party. The
amount of the fee shall be fixed by both parties in consulta-
tions. Where the parties fail to reach an agreement, the Pat-
ent Administration Department under the State Council shall
adjudicate.

Article 63 Where the patentee is not satisfied with the
decision of the Patent Administration Department under the
State Council granting a compulsory license for exploita-
tion, or where the patentee or the entity or individual that is
granted the compulsory license for exploitation is not satis-
fied with the ruling made by the Patent Administration De-
partment under the State Council regarding the fee payable
for exploitation, it or he may, within three months from the re-
ceipt of the date of notification, institute legal proceedings
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in the people’s court.

Chapter VII. Protection of Patent rights

Article 64 The extent of protection of the patent right for
invention or utility model shall be determined by the terms
of the claims. The description and the appended drawings
may be used to interpret the claims.

The extent of protection of the patent right for design
shall be determined by the product incorporating the pat-
ented design as shown in the drawings or photographs.
The brief explanation may be used to interpret the product
incorporating the design as shown in the drawings or photo-
graphs.

Article 65 Where a dispute arises as a result of the ex-
ploitation of a patent without the authorization of the paten-
tee, that is, the infringement of the patent right of the paten-
tee, it shall be settled through consultation by the parties.
Where the parties are not willing to consult with each other
or where the consultation fails, the patentee or any interest-
ed party may institute legal proceedings in the people’ s
court, or request the administrative authority for patent af-
fairs to handle the matter. When the administrative authority
for patent affairs handling the matter considers that the in-
fringement is established, it may order the infringer to stop
the infringing act immediately. If the infringer is not satisfied
with the order, he may, within 15 days from the date of re-
ceipt of the notification of the order, institutes legal proceed-
ings in the people’s court in accordance with the Adminis-
trative Procedure Law of the People’s Republic of China. If,
within the said time limit, such proceedings are not institut-
ed and the order is not complied with, the administrative au-
thority for patent affairs may approach the people’s court
for compulsory execution. The said authority handling the
matter may, upon the request of the parties, mediate in the
amount of compensation for the damage caused by the in-
fringement of the patent right. If the mediation fails, the par-
ties may institute legal proceedings in the people’s court in
accordance with the Civil Procedure Law of the People’s
Republic of China.

Article 66 Where any infringement dispute relates to a
patent for invention for a process for the manufacture of a
new product, any entity or individual manufacturing the
identical product shall furnish proof to show that the pro-
cess used in the manufacture of its or his product is differ-
ent from the patented process.
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Where the infringement relates to a patent for utility
model or design, the people’ s court or the administrative
authority for patent affairs may ask the patentee or the inter-
ested party to furnish a patent evaluation report made by
the Patent Administration Department under the State Coun-
cil after searching, analyzing and evaluating the patent
which may be used as evidence to determine or settle pat-
ent disputes. The patentee, the interested party or the ac-
cused infringer may also take the initiative to furnish a pat-
ent evaluation report.

Article 67 In a patent infringement dispute, if the al-
leged infringer has evidence proving that technology or de-
sign it or he exploited belongs to the prior art or is a prior de-
sign, the patent right is not infringed.

Article 68 Where any person passes off the patent of
another person as his own, he shall, in addition to bearing
his civil liability according to law, be ordered by the depart-
ment in charge of patent enforcement to correct, and the or-
der shall be announced and the illegal earning shall be con-
fiscated and a fine of not more than five times of the illegal
earning may be imposed. Where there is no illegal earning
or the illegal earning is less than RMB 50,000 yuan, a fine of
not more than RMB 250,000 yuan may be imposed. Where
the infringement constitutes a crime, he shall be prosecut-
ed for his criminal liability.

Article 69 When investigating and prosecuting the sus-
pected patent passing-off, the department in charge of pat-
ent enforcement, based on the evidence it has obtained,
has the power to take the following measures:

(1) query the related parties and conduct investiga-
tions concerning the suspected illegal act;

(2) conduct on-site inspection of the premises where
the parties were engaged in the suspected illegal act;

(8) consult and reproduce any contracts, invoices, ac-
count books and other materials related to the suspected il-
legal act;

(4) examine the products related to the suspected ille-
gal act, and

(5) may seal or seize those products that have been
proved with evidence to be passing off of the patent.

When handling a patent infringement dispute, the pat-
ent administration department, upon the request of the pat-
entee or an interested party, may take the measures as pro-
vided in items (1), (2), (4) of the preceding paragraph.

Where the department in charge of patent enforcement
or the patent administration department performs its func-
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tion and exercises its power according to law specified in
the preceding two paragraphs, the parties concerned shall
offer assistance and cooperate with no refusal or obstruc-
tion.

Article 70 The Patent Administration Department under
the State Council may, upon the request of the patentee or
an interested party, handle a patent infringement dispute
with significant impact nationwide.

Where a patent administration department under local
people’ s government handles a patent infringement dis-
pute upon the request of the patentee or an interested par-
ty, it may combine and handle the cases in which the same
patent right is infringed in its administrative region, or re-
quest the patent administration department under local peo-
ple’ s government at a higher level to handle cases involv-
ing cross-regional infringement of the same patent right.

Article 71 The amount of compensation for the damage
caused by the infringement of the patent right shall be as-
sessed on the basis of the loss actually suffered by the pat-
entee, or the profits which the infringer has earned through
the infringement. If it is difficult to determine the losses
which the patentee has suffered or the profits which the in-
fringer has earned, the amount may be assessed by refer-
ence to the appropriate multiple of the patent license fee.
For willful patent infringement, if the circumstances are seri-
ous, the amount of the compensation may be determined at
more than one time and less than five times of the amount
determined according to the above methods.

If it is difficult to determine the losses which the paten-
tee has suffered, the benefits which the infringer has earned,
or the exploitation fee of patent license, the people’s court
may award a compensation of no less than RMB 30,000 yu-
an and no more than RMB 5,000,000 yuan depending on
the factors, such as the type of patent right, the nature and
gravity of the infringing act.

The amount of compensation shall include the reason-
able costs paid by the patentee for stopping the infringe-
ment.

When determining the amount of compensation, if the
right owner has exhausted every means to provide evi-
dence but the relevant account book or information on the
infringing act is mainly controlled by the infringer, the peo-
ple’s court may order the infringer to provide the relevant
account book or information on the infringing act. If the in-
fringer fails to provide or provides fraudulent account book
or information, the people’s court may award the amount of
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compensation by reference to the claim asserted and evi-
dence provided by the right owner.

Article 72 Where any patentee or interested party has
evidence to prove that another person is committing or is
about to commit an act that infringes its or his patent right
and hinders the exercise of its or his patent right, and that if
such infringing act is not checked or prevented from occur-
ring in time, it is likely to cause irreparable harm to it or him,
it or he may according to law, before filing a suit, make a re-
quest to the people’s court for property preservation or for
adopting measures to impose or forbid certain act.

Article 73 In order to curb patent infringing activities,
under the circumstance where the evidence might be de-
stroyed or would be difficult to obtain in the future, the pat-
entee or an interested party may make a request according
to law to the people’s court for evidence preservation be-
fore bringing a lawsuit.

Article 74 Prescription for instituting legal proceedings
concerning the infringement of patent right is three years
counted from the date on which the patentee or any interest-
ed party knows or should have known the infringing act and
the infringer.

Where no appropriate fee for exploitation of the inven-
tion is paid during the period from the publication of the ap-
plication to the grant of patent right, prescription for institut-
ing legal proceedings by the patentee to demand the said
fee is three years counted from the date on which the paten-
tee knows or should have known the exploitation of his in-
vention by another person. However, where the patentee
has already known or should have known before the date of
the grant of the patent right, the prescription shall be count-
ed from the date of the grant.

Article 75 None of the following shall be deemed an in-
fringement of the patent right:

(I) Where, after the sale of a patented product or prod-
ucts directly obtained through the patented process, which
was made by the patentee, an entity or individual autho-
rized by the patentee, any other person uses, offers to sell,
sells or imports that product;

(2) Where, before the date of filing of the application for
patent, any person, who has already made the identical
product, used the identical process or made necessary
preparations for its making or using, continues to make or
use it within the original scope only;

(3) Where any foreign means of transport which tempo-
rarily passes through the territory, territorial waters or territo-
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rial airspace of China uses the patent concerned, in accor-
dance with any agreement concluded between the country
to which the foreign means of transport belongs and China,
or in accordance with any international treaty to which both
countries are parties, or on the basis of the principle of reci-
procity, for its own needs, in its devices and installations;

(4) Where any person uses the patent concerned sole-
ly for the purposes of scientific research and experimenta-
tion.

(5) For the purpose of providing the information need-
ed for the regulatory examination and approval, manufac-
ture, use or import of a patented drug or a patented medi-
cal apparatus, and exclusively for such manufacture or im-
port of a patented drug or a patented medical apparatus.

Article 76 In the process of the review and approval of
drug marketing, if a dispute arises between the applicant
for drug marketing authorization and the relevant patentee
or an interested party on account of the patent right related
to the drug applied for registration, the relevant party may
institute legal proceedings with the people’s court and re-
quest the court to make a judgment on whether the relevant
technical solution falls within the scope of protection of oth-
ers’ drug patents. The Medical Products Administration un-
der the State Council may, within the prescribed time limit,
make a decision on whether to suspend the approval of the
marketing of relevant drug based on the effective judgment
of the people’s court.

Alternatively, the applicant for drug marketing authori-
zation and the relevant patentee or the interested party may
request an administrative ruling from the Patent Administra-
tion Department under the State Council in respect of the
dispute over the patent right related to the drug applied for
registration.

The Medical Products Administration under the State
Council, in conjunction with the Patent Administration De-
partment under the State Council, shall formulate specific
measures for linking up drug marketing authorization with
patent dispute resolution during the stage of application for
drug listing and marketing, which shall be implemented af-
ter the approval of the State Council.

Article 77 Any party who, for production and business
purposes, uses, offers to sell or sells a patented product
without knowing that it was made and sold without the au-
thorization of the patentee, shall not be liable to compen-
sate for the damage of the patentee if he can prove that he
obtains the product from a legitimate source.
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Article 78 Where any person, in violation of the provi-
sions of Article 20 of this Law, files in a foreign country an
application for a patent that divulges an important secret of
the State, he shall be subject to disciplinary sanction by the
entity to which he belongs or by the competent authority
concerned at the higher level. Where a crime is estab-
lished, the person concerned shall be prosecuted for his
criminal liability according to law.

Article 79 The administrative authority for patent affairs
may not take part in recommending any patented product
for sale to the public or any such commercial activities.

Where the administrative authority for patent affairs vio-
lates the provisions of the preceding paragraph, it shall be
ordered by the authority at the next higher level or the su-
pervisory authority to correct its mistakes and eliminate the
bad effects. The illegal earnings, if any, shall be confiscat-
ed. Where the circumstances are serious, the persons who
are directly in charge and the other persons who are direct-
ly responsible shall be given disciplinary sanction accord-
ing to law.

Article 80 Where any functionary working for patent ad-
ministration or any other functionary concerned neglects his
duty, abuses his power, or engages in malpractice for per-
sonal gain, which constitutes a crime, shall be prosecuted
for his criminal liability according to law. If the circumstanc-
es are not serious enough to constitute a crime, he shall be
given disciplinary sanction according to law.

Chapter VIII. Supplementary
Provisions

Article 81 Any application for a patent filed with, and
any other proceedings before, the Patent Administration De-
partment under the State Council shall be subject to the
payment of a fee as prescribed.

Article 82 This Law shall enter into force on 1 April 1985.



